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Less has probably been written upon this subject, than upon any 
other important branch of the law, and yet its great importance, and 
the uncertainty in which its rules are still involved, would seem to de- 
mand for it the attention and the labors of the profession. In the dearth 
of treatises upon. this ‘subject, it is picaceost, to lay down in the fol- 
lowing pages a few rules mostly deduced from adjudged cases, and 
as far as practicable, in the language of the cases themselves. 

And, in the first place, the rules of construction vary with the sub- 
ject to which they are applied. As applied to the interpretation of 
penal statutes they differ from those applied to the interpretation of 
remedial statutes ; as applied to wills, they differ from those applied 
to deeds. r 

We propose in the present number to consider the rules of construc- 
tion as applied to statutes. 

Is the statute penal or remedial? 

And here we are met at the outset with the question, what is a 
penal statute? In a general sense, any statute which imposes a 
penalty is penal, but this is not strictly accurate. Statutes for the 
prevention of fraud, for the suppression of a public wrong, or to effect 
a public good, are not strictly penal statutes, though they impose a 
penalty. They are more properly remedial, and are to be construed 
accordingly.* It has been even held, that a statute penal as to some 
persons, if generally beneficial, may be equitably construed.t The 
true distinction seems to be, that where punishment is the immediate 
object of the statute, and prevention but an incident, the statute is 
penal; where prevention is the immediate object and punishment but 
an incident, the statute is remedial. 

Penal statutes must be construed strictly, yet. not so as to defeat 
the obvious intention of the legislature. All the provisions must be 
taken together, and interpreted according to the import of the words 





* Taylor v. United States, 3 Howard 197. + Sickles v. Sharp, 13 Johns. 497. 
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and not by mere divisions into sections, so as to give effect to the 
objects and intent of the statute.* The law- upon this subject is 
laid down by Ch. J. Marshall with his usual force and clearness.t 
“The rule that penal laws are to be construed strictly, is perhaps not 
much less old than construction itself. It is founded on the tenderness 
of the law for the rights of individuals, and on the plain principle 
that the power of punishment is vested in the legislature, not in the 
judicial epartment. It is the legislature, not the court, which is to 
define a crime, and ordain its punishment.” And again, “this maxim 
is not to be so applied as to narrow the words of the statute to the 
exclusion of cases, which those words in their ordinary acceptation, 
or in that sense in which the legislature has obviously used them, 
would comprehend.”’t 

Of late years this maxim has received a much more liberal inter- 
pretation than formerly. Thus, the statute 1 Edw. VI. c. 12, having 
deprived those who stole horses of the benefit of clergy, it was held 
that one who had stolen a horse, did not come under the operation of 
the statute. Even as late as the reign of George II. the old maxim 
was strictly enforced ; and it was held that the statute 14 George II. 
c. 6, which made it felony to steal sheep and other cattle, applied only 
to the sheep ; the expression, other cattle, being too vague. But the 
extreme strictness of the old maxim has gradually been modified, and 
it is now interpreted as laid down in U. States v. Wiltberger, and other 
cases cited. 

Remedial statutes, on the contrary, have always been liberally con- 
strued. They are to be so construed, if possible, as to suppress the 
mischief and advance the remedy. In interpreting theni the court 
have not been tied down by the letter of the statute. They look 
freely to its spirit. The reason is obvious. It is found in the right 
to life and liberty as far more precious than that to property merely. 
So precious that none but the supreme authority of the land should 
have control over it. 

A curious case is given in 2 Bl. 1226, in which the interpretation 
of the same statute depends upon the nature of the action instituted 
under it—whether penal or remedial. By statute 9 Anne, c. 14, if 
any person shall lose at any time or sitting £10, and shall pay it, he 
may recover it back; and if the loser does not, any informer may 
sue for it, and treble the value besides. In a case arising under this 
statute, in which the party had lost fourteen guineas at a sitting, with 
an interval for dinner, as the action was brought by the loser, the 
court held it a sitting within the statute, but intimated, that had it 
been brought by an informer, they would not have held it a sitting. 

It sometimes happens that a statute is both penal and remedial. In 
this case it is to be construed strictly.|| 





* Schooner Harriet, 1 Story, 251. 
+ United States v. Wiltberger, 5 Wheat. 76. 
t Commonwealth v. Loring, 8 Pick. 370; Butler v. Richer, 6 Greenl., 268; Daggett v. 
State, 4 Conn. 61. 
§ See too Cumming v. Fryer, Dudley Geo. 182. 
|| Abbott v. Wood, 9 Shepley, 541. 
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An important rule in construing statutes is, to give full force and 
effect to every word.* If, therefore, by one construction a word or a 
number of words, are rendered superfluous, and by another each word 
has full force, the latter is to be received, and this though the former 
is the more natural construction. If, however, the word or words in 
dispute are clearly irreconcilable with the body of the statute, they 
must be stricken out.t 

In every case, however, the intention of the legislature, if clearly 
ascertainable, is to govern.} ‘To ascertain this intention, the court 
may resort to the title and to the preamble of the Act,—in no case, 
however, where the body of the Act is clear, is the title or the pream- 
ble to be so interpreted as to control the act itself.4 

But there is a large body of statutes, not properly either penal or 
remedial, which fall under these two heads as regards their construc- 
tion. Thus, a statute giving a summary remedy is to be construed 
literally ; and those wishing to avail themselves of it must take no- 
thing by intendment.|| Statutes in-relation to the sale of lands for the 
non-payment of taxes, are to be construed literally.q Statutes which 
impose restrictions on trade or common occupations, or which levy 
an excise or tax on them, must be strictly construed.** So if they im- 
pose fines or create forfeitures.t+ Statutes levying duties or taxes 
upon the subjects or citizens, are to be construed most strictly against 
the government ; and their provisions are not to be extended by im- 
plication beyond the clear import of the language used.jf So with 
statutes made in favor of a corporation or individuals, and in deroga- 
tion of common right.§§ A statute enumerating persons or things of 
an inferior dignity, shall not be construed to extend to those of a 
superior dignity.|||| And lastly, whenever the statute law and the 
common law conflict, the latter must give way to the former. But 
in this case the statute is to be construed strictly.q J 

There are many miscellaneous rules to be drawn from the reported 
cases upon the subject of the construction of statutes, which do not 
fall under either of the great divisions of strict or liberal interpretation. 
Thus, a statute directing the mode of proceeding of a public officer 
is advisory, and not essential to the validity of the proceedings, unless 
it be so expressed.*** A statute giving a penalty, implies a prohibition 
of the act rendered penal, and such act is consequently void.tit It is 





* James v. Dubois, 1 Harr. 285; Opinion of Justices, 22 Pick. 571. 

t The State v. Acuff, 6 Mis. 54. 

| Jackson v. Collins, 3 Cow. 89; People v. Utica Ins. Co., 15 Johns. 358. 

§ State v. Stephenson, 2 Bailey, 334; Jackson v. Gilchrist, 15 Johns. 89. 

|| Hale v. Burton, Dudley Geo. 105. 

I Young v. Martin, 2 Yeates, 312. 

** Sewall v. Jones, 9 Pick. 412. 

tt The Mayor v. Davis, 6 Watts. & Serg. 269. 

tt U. States v. Wigglesworth, 2 Story, 269. 

§§ Sprague v. Birdsall, 2 Cow. 419. 

||| Woodworth v. Paine, Breese, 294. ‘ ‘ 
11 Melody v. Reab, 4 Mass. 471; Commonwealth v. Knapp, 9 Pick. 496; Lock v. Miller; 
Stew. & Port. 13. 

*** Holland v. Osgood, 8 Verm. 280; The State v. Click, 2 Ala. 26. 

ttt Hallett v. Novion, 14 John. 273. ; 
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a general rule that the word may means must where the legislature 
means to impose a positive duty, or where the public interests or 
rights are concerned, and where the public or third persons have a claim 
de jure that the power designated should be exercised. A long and 
uninterrupted practice under a statute is good evidence of its con- 
struction.t Where the construction of a statute is doubtful, an argu- 
ment from inconveniencé will have weight, but not otherwise.{ Where 
an old statute has received an early practical construction, which if 
it were res integra, it might be difficult to maintain, it will be adhered 
to, especially if great mischief would follow a contrary construction.§ 
The term person in a statute embraces both natural and artificial 
pete. unless the language indicates that it was used in a more 
imited sense.|| 

We come now to the subject of the repeal of statutes, upon which 
the law is somewhat involved. Before touching upon this subject, 
however, it would be well to observe, that if a statute is contrary to 
plain and obvious principles of common right and reason, it is null 
and void, as far as calculated to operate against those principles ; or 
if absurd consequences arise out of a statute, it is void pro tanto. Mr. 
Chitty, in his notes upon Blackstone, takes a different ground, and 
holds that the statute is not void. But doubtless the later decisions 
are the law upon this subject. 

And with regard to repeal, it is to be first noted, that if a statute 
repealing another is itself repealed, the first is thereby revived. And 
again, an older statute must generally give way to a later one where 
they conflict.** If, however, both-can stand, they must be so inter- 

reted. For the law does not favor repeals by implication.tt But 
if it was clearly the intention of the legislature that the latter statute, 
though it be not repugnant in all its provisions to the former, should 
prescribe the only rules which should govern, it repeals the prior one.{t 

So if a penalty imposed by a former statute is increased, the second 
statute virtually repeals so much of the former statute as establishes 
a different penalty. But where the mode of enforcing the penalty is 
varied, and the penalty is increased, the former statute itself is repeal- 
ed.§§ So a statute imposing a penalty for the commission of an offence, 
is repealed by another statute imposing a less penalty for a higher 
grade of the same offence.|||| 

If a subsequent statute revises the subject matter of a former one, 


* Minor v. Mechanics’ Bank, 1 Pet. 64; Ex parte Simonton, 9 Port. 390. 

+t McKeer v. Delancy, 5 Cranch, 22. ° 

t Putnam v. Longley, 11 Pick. 487, 490. : 

§ Opinion of the Justices, 3 Pick. 517. : 

|| Planters’ §- Merchants’ Bank v. Andrews, 8 Port. 404. 

T Morrison v. Barksdale, Harper, 101. 

** Pease v. Whitney, 5 Mass. 380. 

tt Loker v. Brookline, 13 Pick. 342, 348; Bowen v. Lease, 5 Hill, 221. 

tt Daviess v. Fairbairn, 3 How. 636. 

§§ Kinney v. Mallory, 3 Ala. 626; Bowen v. Lease, 5 Hill, 221; Gommonwealth v. 
Kimball, 21 Pick. 373; Leighton v. Walker, 9 N. Hamp. 59. 
Ill] Smith v. State, 1 Stew. 506. 
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and is evidently intended as a substitute for it, although it contains 
no express words to that effect, it must operate to repeal the former 
to the extent to which its provisions are revised and supplied, and the 
parts omitted are to be considered as annulled.* Buta mere change 
of phraseology in a revision of a statute will not alter the law, unless 
it evidently appears that such was the intention of the legislature.t 

A general law does not operate as a repeal of a special law upon 
the same subject, passed previous to the general law at the same ses- 
sion.t But if passed ata previous session, and the statutes are repug- 
nant, the former is merged in the latter.§ 

Non-user does not make a statute void; and it has been held that 
a statute passed in 1700, and recognised in 1799, was not void in 
1811 for non-user.|| 

By judicial construction in some instances the extent and force of 
the term void when used in statutes, has been limited so as to mean 
voidable, or to be made void, by some plea or act of the party in whose 
favor the statutes are set up. 

With regard to the time when a statute takes effect, it is well settled 
that unless otherwise ordered, it is from the date of its passage. And 
under this head it need only be added, that it has been held that a 
clause in a statute repealing a former statute does not take effect until 
the body of the statute goes into operation.** 

In view of the law which prevails in most of the states, that 
public statutes are taken official notice of by the courts, while private 
are not, it remains to say a few words upon the distinction between 
public and private statutes. To constitute a statute a public act, it 
is not necessary that it should be equally applicable to all parts of the 
state. It is sufficient if it extends to all persons within the territorial 
limits described in the statute.tt So if it contain provisions of a pri- 
vate nature, as to incorporate a bank, yet if it also contain provisions 
for the forfeiture of penalties to the state, or for the punishment of 
pan offences in relation to such bank, it is a public statute.jy It 

as accordingly been held that the statute incorporating the bank of 
the United States is a public statute.§§ An act to tax bank stock is 
a public act.|||| And a statute of a private nature, containing a clause 
declaring it to be a public act, will be noticed by the courts as a pub- 
lic act. J 

The rules of interpretation applicable to private statutes, are the 
same as those applicable to public or general statutes.*** Ww. H. 


* The Commonwealth v. Cromley, 1 Ashmead, 179; Ellis v. Paige, 1 Pick. 43, 45. 
t In the matter of Brown, 21 Wend. 316. - 

t Me Farland v. State Bank, 4 Pike, 410. § Gage v. Currier, 4 Pick. 399. 
|| Commonwealth v. Hoover, 1 Browne App. 25. 

I Green v. Kemp, 13 Mass. 515. Smith v. Saxton, 6 Pick. 483. 

** Spaulding v. Alford, 1 Pick. 33. 

tt Pierce v. Kimball, 9 Greenleaf, 54. 

tt Case of Charles Rogers, 2 Greenleaf, 303. §§ Jb. 

||| Den v. Helmes, 2 Penn. 1050. 

I The Brookville Ins. Co. v. Records, 5 Blackf., 170. 

*** Bartlett v. Morris, 9 Port. 266. 
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N. 0. Supreme Court. 
[Poughkeepsie General Term, January, 1849.] 


Before the Honorable WILLIAM T. Mc COUN, SEWARD, BARCULO, and NATHAN 
B. MORSE, Justices of the Supreme Court of the State of New-York. 


In tHe Matter oF JoHn SEAMAN. 


POWER OF SURROGATES’ COURTS TQ COMMIT FOR A CONTEMPT. 


The power to enforce final orders or decrees in a Surrogate’s Court is confined to cases where 
the party is ordered to transfer or hand over specific property in his actual possession or 
under his control. 

Where, however, a final order or decree of a surrogate settles the accounts of a guardian, 
executor, or administrator, and decrees an indebtedness to a ward, legatee or next of kin, 
there ig no power in the surrogate to commit as for a contempt, by reason of the non- 
payment of the indebtedness. The creditor’s only regourse is by. execution as upon a judg- 
ment and that failing he may then take an assignment of the guardian or administrator's 
bond on file in the surrogate’s office. 

Informality of commitment pointed out and commented on. 


Joun Spaman being imprisoned in the jail of Orange county, upon 
a precept of commitment issued by the surrogate of that county, 
applied for and obtained a writ of habeas corpus returnable before 
the county judge, to which the sheriff made a return setting forth a 
capy of the precept by which he was arrested and held in custody. 
The precept recites that whereas, on the 26th of June, 1848, by a 
certain order made in Orange county Surrogate’s Court, before the 
surrogate af said county, at Goshen, in the matter of the final settle- 
ment of the general guardianship of John Seaman, general guardian of 
the estate of Josiah Mead, a minor, it was ordered that the said John 
Seaman pay to the said Josiah Mead, who is now of the full age of 21 
years, the sum of $427 37, with interest thereon from the 9th of July 
1844, and that the said John Seaman be committed to the common jail 
of the county of Orange, there to remain charged with the contempt 
mentioned in said order, until he should pay the said sum of $427 37, 
with interest thereon from the 9th day of July, 1844, and that a war- 
rant issue for that purpose to the sheriff of the county of Orange. 

It therefore commanded the sheriff to take the body of the said 
John Seaman, and him safely and closely keep in his custody in the 
common jail of the county, until he should pay the $427 37 with 
interest, &c., or until the said court should =e an order to the con- 
trary, or the said John Seaman be discharged by due course of law; 
and the sheriff is commanded to make and return to the surrogate in 
his said court, on the first day of July, then next, a certificate under 
his hand of his doings in the premises, together with the writ. This 
process must have been issued on the day of the making of the order 
recited in it, viz.: the 26th June, 1848, inasmuch as the sheriff certi- 
fies, that on that day he arrested the John Seaman named in the writ, 
and has ever since kept him in custody by virtue of it; in the county 
jail of Orange county. 
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On the hearing of the matter on the return made to the habeas 
corpus, the county judge remanded the prisoner, whereupon he sued 
out & certiorari, removing the habeas corpus proceeding into this court, 








George F. Betts, for prisoner. 
Hasbrouck, contra. 


Per Cur., McCown, J.—Several questions arise upon the face of the 
commitment, in regard to the power of surrogates, and the manner 
in which the surrogate appears to have proceeded in this instance. 
The order as recited presents something of an anomaly in judicial 
proceedings. The party is ordered to pay a certain sum of money, 
and at the same time, without waiting to see whether he will comply 
or not, it proceeds to adjudge him in contempt, and directs that he 
be committed to jail, there to remain charged with the contempt, until 
he shall pay, &c. How could he incur a contempt except by a refu- 
sal or neglect to pay? It is very certain he could not, and before 
proceeding to adjudge him in contempt, the surrogate should have 
required proof by affidavit, of a demand and refusal. Under the 
statute in relation to proceedings as for contempts to enforce civil reme- 
dies, (2 R. 8. 534, sec. 4,) no court of record is authorized to commit 
for the non-payment of money which it has ordered to be paid, until 
proof by affidavit is made of the personal demand of such money, 
and of a refusal to pay it; and the practice of the courts always has 
been to allow some fifteen or twenty days to elapse after demand 
before issuing a commitment. So under the statute entitled “Of Sur- 
rogates’ Courts,” where among other powers conferred, is the power 
to enforce all lawful orders. and decrees of the court, by attachment 
against the persons of those who shall neglect or refuse to comply with 
such orders or decrees, (2 R. 8. 222, sec. 6, sub. 4.).it is necessary to 
issue the attachment, in order to bring the person before the court to 
answer for his alleged misconduct in so neglecting or refusing, before 
he can be lawfully adjudged in contempt and committed to jail. The 
surrogate in this case, so far as we can judge from the commitment, 
appears not to have pursued the proper course, even supposing he had 
authority by law to enforce payment of the money by imprisoning 
the party. 

Besides by the habeas corpus act, it is necessary that the pas 
for which a person is committed, should be specially and plainly 
charged in the commitment. (2 R. S. 567, sec. 40, sub. 3.) It is 
not so charged in this instance. The commitment only refers to the 
contempt mentioned in the order, but what that contempt is, don’t ap- 
pear except by inference. The process in that respect is defective, 
and it is such a defect in matter of substance as entitles the prisoner 
to a discharge. (2 R. S. 568, sec. 41, sub. 3.) 

It is further made a question which we shall now proceed to con- 
sider, whether surrogates have power to make decrees for the pay- 
ment of money on behalf of wards against their guardians—and if so, 
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whether they have power to enforce such decrees by imprisonment ? 
The authority to compel guardians to account in certain cases, and 
the power to settle their accounts, is not disputed ; but it is said their 
jurisdiction extends no farther than to the mere business of compelling 
an account, and of ascertaining and determining the balance or 
amount that is due. It is true that surrogates’ courts are courts of 
‘peculiar and special jurisdiction.” As such their powers are speci- 
fied and pretty well defined ; and though the statutory prohibition in 
relation to the exercise of any jurisdiction not expressly given by 
some statute of the State under pretence of incidental powers or con- 
structive authority, has been removed by a repealing section in the 
act of May 16, 1837, (Laws of 1837, p. 536, sec. 71,) yet the 
common law principle remains that ah courts take nothing by 
implication except what is necessary to enable them to carry out 
the powers which have been expressly granted. Now we think 
it is quite clear that the power to compel guardians to account 
with their wards, and to settle their accounts, includes neces- 
sarily the power to make an order or decree which shall declare the 
result of the accounts, determine the balance, and render the adjust- 
ment or settlement a final or conclusive one. The verb settle as 
applied to accounts means to adjust; to liquidate; to balance, as well 
as to pay; and when used as conferring power on a court, it means 
the power to determine what is uncertain; to establish; to free from 
doubt, as to settle questions or points of law.—( Webster.) 

The statute of guardians and wards, speaks of the final order of the 
surrogate on the settlement of a guardian’s account, and gives an 
appeal to the Chancellor. This shows that what the surrogate then 
does, is in form and effect a judgment or decree.—What sort of a 
judgment or decree he is to render in his final action upon the accounts 
will depend upon the nature and object of the proceeding. If the 
object is to ascertain the correctness of the guardian’s accounts, the 
condition of the estate, and how the funds are invested, (the ward 
being still under age, and the guardianship to be continued,) then the 
surrogate will merely render judgment of approval or disapproval, 
correcting errors, if any, in the accounts and in the management of 
the ward’s estate. If the object is to remove the guardian for cause, 
and. to have another appointed in his stead, and this is done, the sur- 
rogate may of course order the displaced guardian to surrender the 
property of the ward, and to pay over the money in hand to the new 
guardian on pain of contempt. Again, if the ward has arrived at full 
age, and the object is to compel a final accounting and settlement, 
and such accounting has resulted in finding a balance of money to be 
due from the guardian to the ward, there can be no doubt of the sur- 
togate’s power to adjudicate such balance to be due, and to decree 
payment of it ; and also, to order any specific property of the ward’s 
in the guardian’s hands, or standing in the guardian’s name, to be 
delivered over. But the question remains—how are such decrees to 
be enforced? Here, again, the mode of proceeding must depend on 
the nature of the case. In some cases the surrogate may proceed by 
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attachment against the person—for instance, whenever it becomes 
necessary to enforce the surrender and delivery of specific property, 
securities and money to a succeeding guardian, or to the ward him- 
self when of age, and it is ascertained that the guardian has in pos- 
session, or under his control, either money or securities specifically 
belonging to his ward, and which requires an act of transfer to the 
owner rather than act of payment toacreditor. The coercive remedy 
in such cases is attachment as for a contempt, founded on a refusal 
to do the act required. But when there has been a general account- 
ing before the Surrogate, and he has ascertained a balance to be due, 
which his decree has established as a debt to be paid by one party 
to the other, there the law does not allow the non-payment to be 
treated as a contempt of his authority, because the ordinary form of 
execution as upon a judgment at law is suited to the case. 

This distinction is recognised in the title of the R. S. relating to 
proceedings as for contempts, to enforce civil remedies, &c.—Sub. 3, 
of sec. 1 of that title, authorizes such proceedings against parties to 
suits, attorneys, &c., and all other persons for the non-payment of any 
sum of money ordered to be paid in cases where by law execution cannot 
be awarded for the collection of such sum. It follows, that if an execu- 
tion can go, proceedings as for a contempt cannot be taken. Now in 
the act of May 16, 1837, the remedy by execution is provided in such 
cases as the present. After any decree is made by a surrogate for 
payment of money by an executor, or administrator or guardian, on 
application, the surrogate shall make a certificate, stating the names 
of the parties, &c., and the amount of the deb and costs directed to be 
paid by suchdecree. On this certificate a judgment may be docket- 
ted in the Supreme Court, to become a lien on lands, and on which 
execution may be issued in the ‘same manner as though the same was 
a judgment obtained in that court; and if such execution is returned 
unsatisfied, recourse may be had to the party’s bond in the surro- 
gate’s office—which is to be assigned for the purpose of being prose- 
cuted.—Sec. 63, 64, 65. These statutory provisions in the law of 
1837, must have been intended to supply what was found to be a 
defect in the law of surrogate’s courts under the R. S., in regard to the 
enforcement of decrees for the payment of money, as distinguished 
from orders or decrees for the surrender and delivery over of specific 
property ; and they serve to show that the power of surrogates as 
declared in the R.S. ‘to enforce all lawful orders, process and de- 
crees of his court, by attachment against the person,” &c., was only 
intended to be put in operation where obedience was refused to inter- 
locutory orders, and to final orders or decrees in the description of 
cases last above mentioned ; and not where a decree was made for 
the payment of money which had become due as a debt, owing by a 
guardian to his ward, or by an executor or administrator to legatees 
or next of kin ; or if that power was originally intended to be other- 
wise, it seems now to be modified and made to harmonize with the 

rinciple, that where the law has provided an execution for the col- 
ection of a debt in judgment, the harsher proceeding by a commit- 
10 
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ment as for a contempt cannot be resorted to. Believing the case in 
hand to be within that principle, we think the prisoner was not liable 
to this process of commitment. On that ground, as well as on account 
of the irregular and defective character of the precept itself, we reverse 
the order which remanded the prisoner, and direct him to be dis- 
charged. 


[November General Term, 1848.] 


Before the Honorable W. T. Mc COUN, E. P. HURLBUT, and HENRY P. EDWARDS, 
Justices. 


Davin P. Hausreap v. THE Mayor, &c. or THE CITY oF 
New-York. 


A corporation has the right toinstitute and defend suits for the purpose of protecting its property 
and interests, and also for the purpose of protecting its corporate franchises and privileges, 
although no such right is expressly granted by its charter. 

But this right can only be exercised in cases where the corporation is a party to the suit, or 
where, though not a party to the record, it is the real party in interest; as in defence of 
titles acquired from it, and which it is bound to defend, or in defence of persons acting by its 
authority, and in its behalf. 

A corporation without any express power in its charter for that purpose, may make a promis- 
sory note, or bill of exchange, when not prohibited by law from doing so, provided that such 
note or bill is given in the course of its proper legitimate business. 

But as the power to issue negotiable paper is only a special and conditional implied power, 
every person who takes such paper is charged with the knowledge that it is necessary as a 
condition precedent to its validity, that the debt which forms its consideration, should be 
contracted in the proper legitimate business of the corporation, and he will not be protected 
as a bona fide holder, without notice, although he had no actual knowledge that it was 
given for a purpose not authorized by the charter of the corporation. 


Tue facts and circumstances are contained in the opinion of the court. 
Charles O’ Conor, for plaintiff. 
Willis Hall, for defendants. 


By the Court—Epwarps, J.—This action is brought upon two 
warrants or drafts given by the defendants, and made payable to 
P. A. Cowdrey or order; one in the sum of $2661,27; the other in 
the sum of $300. The proof shows that the drafts, after having been 
duly endorsed, were received by the plaintiff; and there is no evi- 
dence that he had any other notice of their consideration, than that 
which is given by the instruments themselves. 

No objection is made either to the form in which they are drawn, 
or to the manner in which they are signed, but it is contended that 
the defendants had no authority to give them. 

The consideration of the draft for the larger amount, consisted of 
taxable costs, which accrued in separate suits, brought in the name 
of the people of the state of New-York, against eight of the supervi- 
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sors of the city and county of New-York, to recover a penalty of 
$250 from each of them, for refusing to allow the account of one of 
the associate judges of the Court of General Sessions of the city and 
county of New-York, as they were required to do by the fourth sec- 
tion of the *‘ Act to enable the supervisors of the city and county of 
New-York to raise money by tax,’”’ passed May 26th, 1841, (Laws, 
1841, p. 267.) The consideration of the other draft consisted of 
counsel fees which had accrued in the defence of the same suits. 

The suits were commenced in the month of September, 1841; and 
some years afterwards judgments were sacbeieed against the defend- 
ants in each of them. On the 8th May, 1847, and a few days before 
the drafts bear date, a resolution was passed by the common council, 
authorizing and directing the comptroller to pay the amounts of the 
several judgments, with the taxable costs, and reasonable counsel 
fees. It was under this resolution that the drafts are drawn; and 
they rp to have been given for all the costs and fees which had 
accrued in the defence of the several suits. 

The first question to be considered is, whether the defendants had 
the corporate right and authority to give the drafts for such a purpose. 

The charter under which the defendants were incorporated, gives 
them no express power in reference to suits, except that of suing and 
defending suits in their corporate name and capacity. The extent to 
which they may exercise that power is not expressly stated ; but, like 
every other incorporated body, they must have, by implication, and as 
a necessary incident to the powers expressly granted to them, the right 
to institute and defend suits for the purpose of protecting their own pro- 
perty and interests, and also for the purpose of protecting their cor- 
porate privileges and franchises. This is a right of self-protection 
which must belong as well to artificial as to natural persons. But, asa 
general rule, it can only be exercised in cases where the corporation is 
a party to the suit. ‘There may be cases, however, in which as a mat- 
ter of necessity, the defendants can exercise this right where they are 
not the actual parties to the record; as in defence of titles acquired 
from them, and which they are bound to defend; or in defence of per- 
sons acting by their authority, and in their behalf. The reason why 
the defendants would have the right to defend a suit in either of the 
cases last supposed is, that although not the nominal parties, they would 
be the real parties in interest. In cases, however, in which the defend- 
ants are neither the parties to the record, nor the real parties in interest, 
their corporate right to institute or defend suits must cease. In the case 
before us, it appears that the costs and fees, for which the drafts in 
question were given, did not accrue in any suit brought against the 
defendants, or against any persons who acted under their authority and 
in their behalf. On the contrary, they accrued in suits against persons 
who acted on their own individual responsibility. The suits were 
brought, too, for the purpose of enforcing a claim which the defend- 
ants had no interest in resisting, and for which they were not hable. 
They were, in no respect whatever, the parties in interest; and, al- 
though a question as to the constitutionality of the law under which 
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the associate judges held their offices, might have arisen incidentally, 
the case is not-altered. 

At the time when the suits were commenced, the act under which 
the associate judges were appointed, had been in force for upwards of 
a year, and they had acted as members of the Court of General Ses- 
sions during the greater part of that time. No proceedings had been 
instituted by the defendants for the purpose of showing that their cor- 
porate franchises had been prahon 5 or impaired by the appointment 
of such judges. The constitutionality of the law under which they 
held their offices had thus been tacitly acquiesced in, and it does not 
appear that the defendants, in this respect, considered it any infringe- 
ment of their corporate rights and privileges. If the supervisors chose 
to assume a different ground, and to disobey the law which required 
them to allow the accounts of the associate judges, they did so at 
their own peril, and they should bear the consequences. ‘The act com- 
plained of was done on their own responsibility, and the penalty for 
their misconduct is entirely personal. 

But it was contended on the argument, that even if it should be held 
that the defendants had no right to give their drafts for the considera- 
tion for which these were given, yet, that the plaintiff is entitled to 
recover as a bona fide holder without notice. 

It is not denied on the part of the defendants, that the drafts in ques- 
tion are, in their legal effect, negotiable bills of exchange, and that the 
plaintiff is a bona fide holder, with no other notice of their considera- 
tion than that which appears upon the face of the drafts; but it is con- 
tended, that if they were given without corporate authority on the part 
of the defendants, they are void, even in the hands of a bona fide holder, 
without notice. 

It will be remembered that the defendants have no express power 
given to them by their charter to issue negotiable paper. It has, how- 
ever, long been a settled doctrine in this state, that a corporation with- 
out any express power in its charter for that purpose, may make a 
negotiable promissory note or bill of exchange, when not prohibited by 
law from doing so, provided such note or bill is given for a debt con- 
tracted in the course of its proper legitimate business. ( Mott v. Hicks, 
1 Conn. 113. Barker v. Merchants’ Fire Insurance Co., 3 Wend. 94. 
Attorney General v. Life and Fire Insurance Company, 9 Paige, 47%. 
Moss v. Oakley, 2 Hill615. Kelly v. Mayor, §c. of Brooklyn, 4 1b-263.) 
But, as far as we are aware, the question has never been decided 
whether a note or bill issued by such a corporation, not in the course 
of its proper legitimate business, is valid in the hands of a bona fide 


holder without notice. In the case of The Attorney General v. Life & 


Fire Insurance, in which the question arose, the chancellor declined 
to express any opinion, and placed his decision upon other grounds. 
It was contended on the argument that the rule of the law merchant, 
which protects the bona fide holder of negotiable paper without no- 
tice, was of universal application; and that if the defendants had a 
right to issue negotiable paper, such paper must ex necessitate be sub- 
ject to the same rules as the negotiable paper of an individual. This 
view seems plausible ; but will it bear the test of examination ? 
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In the first place, the defendants have no general power, either ex- 
press or implied, to issue negotiable paper. They have only.a spe- 
cial and conditional implied power for that purpose; that is, it is 
necessary as a condition precedent to the validity of such paper, that 
the debt which forms its consideration should be contracted in the 
course of the proper legitimate business of the defendants; the act 
under which they were incorporated is declared to be a public act. 
Every person who takes their negotiable paper is bound to know the 
extent of their powers, and is presumed to receive it with a full know- 
ledge that they have only a limited and conditional power to issue it. 
He is thus put on his inquiry, and takes it at his peril. 

The circumstances under which a bona fide holder, without notice, 
receives the negotiable paper of a natural person, or of a corporation 
having the general express power to issue negotiable paper, are very 
different. In both these instances the power to issue such paper 1s 
general and unconditional; and hence, the rules which have been 
established by commercial policy for the purpose of giving currency 
to mercantile paper, are applicable. 

It results from the views which have been expressed, that the drafts 
in question not having been issued by the defendants in their proper 
and legitimate business, are void in the hands of the plaintiff, although 
received by him without actual notice of their consideration. 

Judgment must be entered for the defendants. 





Epwarp Cuayron et al. v. THomas WENDELL et al. 


Upon an issue as to the legitimacy of a child, the marriage of the parents may be proved by 
evidence of reputation, cohabitation, and acknowledgment of the parties. 

But when there is proof of an actual marriage, and the issue is as to the legitimacy of the 
offspring of such marriage, a previous reputed and acknowledged marriage will not render 
the actual marriage illegal, and bastardize the issue of such marriage. 


THE question upon which the opinion of the court was suught, suffi- 
ciently appears in the adjudication. 


Edward Sandford, for plaintiff. 
Charles W. Sanford, for defendants. 


By the Court—Epwarps, J.—The question at issue in this case is 
whether Catharine Ann Clayton is the legitimate child of George 
Messeroe, deceased. 

It appears by the testimony that on the 3d July, 1825, a marriage 
was publicly solemnized between George Messeroe and Sarah Maria 
Youngs; and that Catharine Ann Clayton is the issue of that mar- 
riage. It is contended, however, on the part of the respondents, that 
such marriage was illegal, on account of an existing matrimonial con- 
nection between the person calling herself Sarah Maria Youngs, and 
one Richard Schenck. 
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The testimony given on the part of the respondent shows, that on 
the 18th November, 1822, Sarah Maria Youngs made a complaint by 
her affidavit, before a police justice, that she was then with child by 
Richard Schenck, and that, on the same day, he entered into a re- 
cognisance with sureties, for his appearance to answer such com- 
plaint. ws further was done in the matter. It also appears by 
the testimony of several of the relatives of Schenck, and of other wit- 
nesses not related to him, that after this complaint had been made, 
the parties cohabited together, and were reputed and acknowledged 
themselves to be husband and wife; and that on the third day of 
June, 1825, they executed articles of separation, in which they de- 
scribed themselves as husband and wife. There is no proof of an 
actual marriage. 

On the other hand, two of the sisters of Sarah Maria Youngs, and 
two of her cousins testify, that she always went by the name of Youngs 
until she married Messeroe; and it appears that she was married by 
that name. 

It has long been a settled doctrine of the common law, both in Eng- 
land and in this state, that on an issue as to the legitimacy of a child, 
it is not necessary to prove the actual marriage of the parents; but 
that a marriage may be proved by evidence of cohabitation, reputa- 
tion, and the acknowledgment of the parties. The reason for this 
rule is, that the law favors the presumption of morality in the inter- 
course between the parents, and consequently, also favors the presump- 
tion of the legitimacy of the offspring, presumitur pro legitimatione. 

This is arule of presumptive evidence, and like every similar rule, 
must depend upon the particular circumstances of the case. Thus 
it was held in the case of Cunningham v. Cunningham, 2 Dow, 482, 
that the presumption was impaired by proof that the connection be- 
tween the parents was illicit in its commencement, and that the repute 
of marriage must be general to raise a presumption in its favor. And 
in the case of Jackson v. Clan, 18 Johns. 346, Ch. J. Spenser ex- 
presses the opinion that a separation between the parties to a reputed 
and acknowledged marriage, followed by an actual marriage, would 
be sufficient to warrant the jury in presuming that the intercourse and 
cohabitation between the parties to the reputed marriage was mere- 
tricious. 

Adopting the general rule with the qualifications laid down in these 
decisions, it certainly might admit of doubt whether, if the question 
before us were as to the legitimacy of a child of the reputed marriage, 
there would be sufficient evidence to authorize a presumption in favor 
of such marriage. But, however that may be, it seems to us that the 
proof as to the first alleged marriage is not sufficient to render an 
admitted actual marriage illegal and criminal, and bastardize the 
issue of such marriage. It would not be sufficient to sustain an ac- 
tion for criminal conversation, or an indictment for bigamy. Morris 
v. Miller, 4 Burr. 2057; Birt v. Barlow, Doug. 171; The People v. 
Humphrey, 7 Johns. 314. The reason for these decisions is, that 
proof of actual marriage is necessary to overcome the presumption 




















1 











THE NEW-YORK LEGAL OBSERVER. 79 
N. Y. Supreme Court.—Clayton et al. v. Wendell et al. 








which the law makes against crime, or acts of a criminal nature. 
Now, if we presume in this case that the reputed marriage actually 
took place, it necessarily follows that the marriage actually proved 
was criminal. The presumption which the law makes in the case of 
a prosecution for bigamy is not so much in favor of the criminal, as it is 
against the commission of crime. And whether the effect of the pre- 
sumption is to protect a party against a criminal prosecution, or to pro- 
tect his offspring against the stain and disabilities of illegitimacy the 
ct is equally applicable. Thus it was held in a case of a dif- 
erent character, although illustrative of the principle, that in an action 
against an insurance company to recover a loss by fire, the jury in 
order to sustain the defence that the plaintiff had wilfully set fire to 
the premises, ought to be satisfied that the act imputed to him was 
as fully proved as would justify them in finding him guilty on a cri- 
minal charge for the same offence. Thurtell v. Beaumont, 3 Bing. 339. 
The presumption in that case was against the doing of a criminal 
act, although the party was not on trial for a crime. And according 
to every rule of sound reasoning, such presumption ought to be in- 
voked equally in favor of any person who makes a claim which can 
only be defeared by assuming that a crime has been committed. See 
Starr v. Peck, 1 Hill, 270, 272. 

It was contended upon the argument, on the authority of Fenton v. 
Reed, 4 Johns. 52, that the only cases in which proof of actual mar- 
riage is necessary, are prosecutions for bigamy, and actions for crimi- 
nal conversation. The opinion pressed by the court in that case was 
founded on a remark made by Lord Mansfield in Birt v. Barlow, 
above cited. But he never could have intended to say that no other 
case could arise in which, under any state of circumstances, proof 
of an actual marriage would be necessary, even if the principle upon 
which such proof is required, in the cases which he mentioned, would 
be equally applicable. Those were the only cases which had arisen, 
in which an exception to the general rule had been made. Here, 
however, is a new case, in which the application of the principle upon 
which those cases were decided is equally necessary and it must fol- 
low that it forms a third exception to the general rule. As there is 
not sufficient proof that Sarah Maria Youngs was a married woman 
at the time of her actual marriage with George Messeroe, such mar- 
riage must be considered legal, and the offspring, so far as the issue 
before us is concerned, must be regarded as legitimate. 


The decree of the surrogate must therefore be reversed with costs. 
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[December Special Term, 1848.] 


Before the Honorable J. W. EDMONDS, one of the Justices of the Supreme Court of 
the State of New-York. 


IN THE MATTER OF JosEPH BELT, AN ALLEGED FUGITIVE FROM 
SERVICE, IN THE STATE oF MARYLAND. 


In a proceeding on habeas corpus under the Revised Statutes, the averment of a person claimed 
as a fugitive from service that he is a freeman, is a sufficient answer to the allegation by the 
claimant that such person is his slave, and a demurrer to such answer on the ground that it 
is argumentative and evasive will be overruled. 

In submitting proof of the claim to the alleged fugitive, the contemporaneous acts of the fugitive 
and the claimant during the period when the relation of master and slave is said to have 
existed between them may be shown by the claimant. p 

The general rule of evidence in regard to the proof of the laws of the various States of the Union, 
stated in Greenleaf’s Evidence, § 489, has not been adopted by the courts of the State of New- 
York, and is not the rule therein, excepting so far as it is enacted by the act passed April 12, 
1848, entitled “an Act relative to the proof of the Statute of Common Law of other States.” 

The provision of the New Code, that no person shall be excluded as a witness by reason of his 
interest in the event of the action does not extend to cases of habeas corpus, and the claimant 
to an alleged fugitive from service cannot testify in behalf of his claim. 

A general understanding that the laws of any state tolerate slavery, do not exempt a judge from 
requiring lawful evidence thereof, and failing to give such evidence the claimant of an alleged 
fugitive fails to establish the main point in his case, issue having been joined thereon that the 
person was bound to him in service. 

It being sufficiently proved that the alleged fugitive was bound in service to the claimant, yet, 
if the claimant, instead of removing him from the state without delay, has detained him in 
his own custody, that is a sufficient reason why the person is entitled to his discharge. There 
is only one case in which a fugitive slave can be kept by his master in his personal charge in 
this state, and that is under the law of Congress, to take him without delay before the proper 
authority, in order to obtain the certificate necessary for his removal from the state. When 
it appears that the claimant holds his slave in this state, not for the purposes contemplated in 
the act of Congress, but that he holds him ashis slave because he owes him servitude, it is the 
duty of the judge to order him to be discharged from custody. 


On the 2ist day of December, 1848, on an affidavit made by 
Thomas Peck, of the city of New-York, setting forth, that on the 20th 
December, (the day preceding,) es 9p Belt, while walking with the 
deponent in Duane-street, in the said city, was kidnapped by some 
persons, to the deponent unknown, and was carried off; and that the 
deponent had just learned that the said Belt was carried to Graves- 
end, on Long Island, by his kidnappers, and was there detained by 
their waiting for a change of wind, to be carried to the south as a 
fugitive slave ; and that deponent believed that he would be carried 
out of the state before he could be relieved by a writ of habeas corpus ; 
a writ was issued by Judge Edmonds, in pursuance of the provisions 
of the Revised Statutes, addressed to the sheriff of King’s county, 
or to any policeman of the city of New-York, reciting the facts set 
forth in the affidavit, and commanding the party addressed to take 
the said Joseph Belt, and him forthwith bring before the judge, issu- 
ing the same at the City Hall of the city of New-York, to be dealt 
with according to law. 
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The sheriff of King’s County, Daniel Van Voorhis, Esquire, de- 
puted Russell F. Hulse, a police officer, of the city of New-York, to 
execute the process; and Hulse, assisted by Samuel Wolven, a police 
officer of the city of Brooklyn, proceeded instantly to Gravesend, and 
on the next day returned that he had executed the writ, and had the 
person named therein in custody. 

On the hearing before Judge Edmonds on the same day, Mr. John 
Lee, of Maryland, with his counsel, James R. Whiting, Esquire, ap- 
peared, and claimed the custody of Belt as his fugitive slave, and 
prayed time to put in a return to the writ in the form prescribed by 
law, which was duly granted, and the hearing postponed until the 
next morning, when the following answer was put in. 

“J, John Lee, of the county of Frederick, in the State of Maryland, 
do return to the annexed writ, that a colored boy named Joseph Belt, 
the person now present, at the time of the service of said writ, was 
under my restraint, and that I claim to hold him under my restraint 
as a person held to labor and service due to me as a citizen of the 
State of Maryland. That said Belt is a fugitive from said state, and 
from my service in the said State of Maryland, under and by virtue 
of the laws of which state he is held to labor and service as a slave 
to me. 

“¢ And I do further return, that said Joseph Belt ran away from me 
in the month of November, one thousand eight hundred and forty-seven. 
That at that time he was in Baltimore, in the said State of Maryland, 
in my service, and he privately, against my knowledge and consent, 
with a view to effect his escape from my service, to which he was 
lawfully held, and (as I believe) proceeded to Lynn, in the State of 
Massachusetts, and from thence to the city of New-York. 

‘“‘That on Wednesday last the 20th of December instant, I caused 
the said Belt to be arrested and brought to me, from which time and 
until the service of the annexed writ he was in my custody and con- 
trol, as his master and owner, and I claim it to be the duty of your 
Honor to restore the said Belt to my custody from whence he has 
been taken by the annexed writ, together with a certificate sufficient 
to warrant me in removing said slave and fugitive from labor to the 
state of Maryland aforesaid, from which he fled, without any further 
molestation or interruption. 

Sworn this 23d day of December, 1848, Joun LEE. 

J. W. Epmonps. ; 


Accompanying the answer were the affidavits respectively made 
by Theodore C. Shadbolt, of the city of New-York, and William 
Hunkey, and H. R. Howlett, of Gravesend, in the county of Kings, 
stating that in conversation they had with Belt, he had admitted that 
he was the slave of Lee, that his master had brought him to Balti- 
more to sell, and that he had run away from him at Baltimore, and 
had gone from there to Lynn, near Boston, in the state of Massachu- 
setts, whence he had come to the city of New-York. 

VOL. VII. 11 
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John Jay, Esq., appeared as counsel for Belt, and asked time to 
put in a reply on his behalf, and the hearing was adjourned to the 
26th December, when the following reply was made: 

“1, Joseph Belt, not admitting that at any time I have been legally 
held to service or labor to John Lee, but insisting that I am a free 
citizen of the United States, and not legally held to service or labor, 
do allege that whilst passing through Duane-street, in the city of 
New-York, in the state of New-York, on the 20th day of December, 
1848, in company with Thomas Peck, about half past eight o’clock 
in the morning, I was seized by two persons whom I believe to be 
Charles Bird and Sydney Clayton, and forcibly and violently thrust 
into a hack carriage, the door of which was immediately closed by 
the driver. That the question being asked why I was so seized, it 
was stated by the persons arresting me, that I was charged with steal- 
ing at the fire. That both myself and Peck denied having stolen 
anything, and insisted that we had not been out on the night before, 
at which time the fire was said to have taken place. Not regarding 
this denial hand-cuffs were placed by these men upon me, but as 
hand-cuffs were about being placed on one of the arms of Peck, he 
was ordered to get out of the hack, and was told he was not the man. 
Peck refused to get out of the hack, desiring to go with me, but at 
my request he left the hack to inform Mrs. Jackson, at whose house I 
boarded, of my arrest. The persons in the hack told Peck they 
would take me to the Tombs, where he might find me. After Peck 
left I was carried to a hotel in Broadway, and then to the residence 
of Charles Bird, in Eldridge street, in the city of New-York. 

“The two men in the carriage who had hand-cuffed me, stated they 
were going to take me to Long Island and keep me there until they 
caught some other person; that then they would bring me back to 
New-York and have me tried, but did not say for what they intended 
to try me. That at the hotel in Broadway, a man named John Lee 
came into the hack, and said to me, “I will pay you for all this.” One 
of the men got out at the hotel when Lee entered the hack. On ar- 
riving at Eldridge-street I was compelled to get out of the hack, go 
up stairs into a room, when Lee and Bird questioned me about the 
whereabouts of some person I knew nothing of. After remaining 
about fifteen minutes I was placed in the hack again with Bird and 
Clayton, and driven across a ferry in the East River and carried 
about ten miles to a village on the ocean beach. There I was placed 
ina room until Thursday evening, the 22d instant, when I was re- 
moved to another house, about a mile and a half distant from that I 
had been first placed in. I remained there by force and restraint 
until Friday morning about 1 o’clock when I was brought back to 
this city by officer Hulse, under the warrant issued by his Honor, 
John W. Edmonds. I was deprived of my liberty without any pro- 
cess of law. The seizure of me in the public street was done in a 
riotous manner, in breach of the peace, with illegal violence. From 
the time of kidnapping by the said Bird and his associate Clayton, 
on Wednesday morning, the 20th instant, until Friday morning, the 
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22d instant, 1 was kept hand-cuffed and restrained of my liberty. 
When notice was given that officer Hulse had arrived with a warrant, 
Clayton hastily took off the hand-cuffs and asked me to get out of 
the window, intending as I believed, to re-capture me; I declined to 
go out of the window; went through the door into the adjoining room, 
and met officer Hulse. 

I believe that Lee, Bird and Clayton have entered into a conspiracy 
to kidnap me, and carry me away out of the state of New-York. 
That Lee has promised to indemnify Bird and Clayton against any 
harm they might suffer from violation of the laws of the state of New- 
York. That the intention of all these parties was to keep me in irons 
in this state, secretly and without the knowledge of the public autho- 
rities, until they had succeeded in kidnapping some other person. 
At no period since my arrest has any process of law for my arrest or 
detention been exhibited to me or alleged to have been issued. At 
the time of my arrest I was not half a mile from the ferry to Jersey 
City, and the train for Philadelphia, which is the most direct route 
for Baltimore in Maryland, did not leave until 9 o’clock A.M. That 
I have been informed and believe there were eight regular departures 
or modes of travel from this city to Philadelphia and southward be- 
tween eight o’clock on the morning of 20th December, and 1 o’clock 
A. M. of 22nd December, and there were other irrégular departures. 
The village were I was detained, was,I believe, Gravesend, on Long 
Island, and is in a direction contrary to that of any route leading to 
Philadelphia and southward, and there are no regular means of com- 
munication from Gravesend to Philadelphia. 

Sworn this 26th day of December, 1848, his 

before me. Henry VaNnDERVOooRT, JosEPH BELT. 
Clerk of Sessions, §c. mark. 


To this reply, Lee put in a general demurrer. 


For the Demurrer. J. R. Whiting, Esquire, who, upon the whole 
facts stated, contended— 

1. That upon the pleadings in the cause, it was clearly to be in- 
ferred, that the boy Joseph was a slave belonging to Mr. Lee ; that 
the averment that he was a free man, was no answer to the allegation 
of Lee, that he was a slave; that the reply was argumentative and 
evasive; and he claimed of the court to decide that he was now a 
fugitive slave. 

2. That, if a slave, the master had a right, under the constitution 
of the United States, to arrest him in this state, either himself, or by 
the persons whom he employed without warrant, and take him home 
with him. 

3. That in the manner of the arrest, or in the detention of the slave, 
though done as stated in the reply, there was nothing to impair his 
right to the slave ; and he demanded of the court, that the boy should 
be delivered to him as his slave. 

In enforcing his claims, Mr. Whiting complained of those who 
interposed in aid of the boy, as attempting to rob Mr. Lee of his pro- 
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perty, and agitating a subject which puts the union of the states in 
jeopardy. He cautioned all concerned against being led away by 
sympathy. 


Against the Demurrer. John Jay, Asa Childs, Esquire, lately 
of the Maryland bar, and John McKeon, Esquire, District Attorney 
of the city and county of New-York, (who appeared in the cause 
under the provisions of the statute of the State of New-York, passed 
May 6th, 1840, requiring the district attorney of each county, upon 
due notice, to render his advice and professional services in all pro- 
ceedings for the recovery of alleged fugitives from service or labor,) 
presented and argued the following points— 

I. This is not a proceeding under the act of Congress for the de- 
livery of fugitives. The alleged master has not come here volunta- 
rily for a certificate, but he has been dragged here by force of law, 
on a complaint entered on behalf of Belt. That act, therefore, has 
nothing to do with these proceedings, and no certificate can be pro- 
perly demanded under it. The judge will be governed by the pro- 
visions of the Revised Statutes, (2 Vol. 469, § 40 and 41,) and dis- 
charge the party unless legal cause be shown. Belt stands here as 
a free citizen of a free state, and the court will so regard him until 
the contrary be proved in accordance with the usual rules of evidence. 
Even admitting that he has been held asa slave by Lee, and has 
escaped from him, it does not follow that he was legally held. He 
may have been kidnapped from a free state, and reduced to slavery 
unjustly. (See Law of New-York of 1844, appointing agents to re- 
cover citizens who had been kidnapped.) His insisting, therefore, 
that he is not legally held to service, but is a free citizen, is a suffi- 
cient denial under 2d Revised Statutes, page 471, § 50. This isa 
matter affecting liberty, and every intendment is to be made in favor 
of freedom. The proceeding is a summary one, and the strict rules 
of pleading are not required to be followed, provided the sworn an- 
swers are sufficient in substance. The reply is, therefore, good, and 
the demurrer should be overruled. 


II. Even if the reply of Belt be construed as admitting that he was 
the slave of Lee, which it does not; and if the court were sufficiently 
satisfied of that fact, which they cannot be by any admission expressed or 
umplied, still the other facts shown by the reply sufficiently show that 
the imprisonment in which he was found on the service of the writ was 
illegal,— 

First. Recapture of slaves can only be made either under the act 
of congress of 1792, or under the constitution of the United States. 

Belt was not captured under the act, for he was not taken before 
a magistrate, nor any certificate obtained for his removal. His cap- 
ture, to have been legal, must, therefore, have been under the power 
conferred by the constitution. But if the constitution does give such 
right, it gives it only where it can be done without a breach of the peace or 
illegal wolence. (In re Kirk, 4 New-York Legal Observer, page 459, 
quoting Prigg v. Commonwealth of Pennsylvania, 16 Peters, 539.) 
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The owner’s privilege being in derogation of State Rights—the rights 
of every free citizen are to be preserved—the power to seize the slave 
is coupled with the condition that there be no illegal violence ; and if 
the condition is broken in the execution of the power, the power is 
gone, and the arrest is void. - Here there was illegal violence towards 
a free citizen, Peck, in the arrest of Belt; and an infringement of the 
public peace ; and the arrest of Belt was therefore illegal ab «itio, 
and any subsequent detention under it void. 

Seconp. The answer shows the detention to have been illegal, even 
if the arrest were good. The power of recapturing slaves, is in dero- 
gation of state sovereignty and common law right, and must be strictly 
followed. It is given simply for the purpose of removing the slave to 
the state whence he fled. (See Act of Congress, 1792.) ‘The owner is 
entitled to reasonable time to recover his slave, but may not detain 
him here for his convenience. Here, no intention immediately to re- 
move the boy appears, but the contrary. Belt was taken from the city 
of New-York, the usual port of departure where opportunities for re- 
moval abound, to a remote village, and moved from house to house 
for the purposes of confinement and concealment until an indefinite pe- 
riod, when some other alleged slave should have been captured. 
Such detention cannot be justified under the facts shown, nor could 
it have been justified if a certificate had been previously obtained by 
Lee under the act of congress, for such certificate warrants not the 
detention of the slave in the state, but only the removal of the slave out 
of the state. See Revised Statutes, 662, (repealed,) that slaves become 
free if continued here beyond time specified ;—and Act of May 6, 1840, 
Gen. Stat., page 330, § 7, that the removal must be by direct route. 

And under the principle settled in the case of slaves, 18 Pickering, 
the voluntary detention of Belt in a free state by his master, entitles 
him to his freedom. 

Tuirp. If the demurrer is overruled, and the reply held sufficient, 
Belt is entitled to be immediately discharged. The reply shows his 
right to freedom, apart from any facts that might be produced touching 
his former condition, and as it is in the discretion of the court to decide 
finally on the present hearing, they will not detain an innocent man, 
who is to be held free until proved to be a slave, in order to allow the 
respondent to procure or manufacture proofs of his having been once a 
slave. He should have brought legal proofs when he first came to 
arrest him. 

The counsel for Belt, in reply to the charge of interference with the 
constitutional rights of the claimant, maintained that the claimant ad- 
mitting Belt to have been his slave, had, in his arrest and detention in 
the manner proven, overstepped the farthest limits of his wnany 
and committed an outrage upon the dignity of the State of New-York, 
and the peace and quiet of its citizens. 


Whiting, in reply—quoted vergennt on the Constitution, ch. 31, 

page 387.—Glen v. Hoages, 9 Johnson R. 69; Wright v. Dean, 5 

Ser. & Rawle, 62; Commonwealth, {c., v. Griffin, 3 M‘Lean, 480. 
Curia advisare vult. 
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1848, December 26th. And now at this day, the court overruled the 


demutrer, adjudging the reply sufficient, and allowed Lee to submit 
proof in support of his claim. 








Tuomas Les, sworn as a witness for the claimant. I reside in Fre- 
derick county, Maryland; and have resided there all my life. I am 
twenty-nine years old, and atm nephew ofthe claimant. I know Belt 
perfectly. He isthe man riow here. Ihave known him as long as Ican 
recollect, upon the estate of the claimant in Frederick county, Mary- 
land, where he resides. He was always on that estate when I knew 
him. He was born the slave of John Lee, and was always in his ser- 
vice. I knew his mother, who was also in his service; she was a 
slave also. I knew his grandmother; slie was on the same estate, 
and is still living. Belt is about twenty-two years old. I saw him 
last until yesterday in the rail-road cars going to Baltimore ; Lee was 
with him. I am pretty well acquainted with the laws of Maryland. 

Question by counsel for claimant. Do those laws authorize slavery ? 

To this question the counsél for Belt objected, and after an argu- 
ment thereon, the court overruled the objection and allowed the ques- 
tion to be put. 

Answer. Yes sir, they do. 

Question by counsel for claimant. Do you hold slaves under those 
laws? 

Objected to, and the objection sustained by the court. 

Cross-ezamined by McKeon of counsel for Belt. Mr. Lee sold Belt’s 
motherasaslave. My estate joins that of Mr.Lee. Iknowthe boy was 
not born in New-York or Pennsylvania, but I was not present at his birth. 

Direct examination resumed. Belt went to Baltimore as a house 
servant. 

Question. Did you ever hear of Belt’s claiming to be free from the 
service of the claimant? 

To this question the counsel for Belt objected, insisting that no pre- 
vious acts or expressions of Belt could be received as evidence to 
prove that he wads a sldve; and after hearing an argument on the 
point, the court overruled the objection, and déclared that the contem- 
poraneous acts of the parties might be shown. 

Direct examination continued. I never heard of Belt’s claiming to 
be a free man. Ihave heard Belt call Mr. Lee master. Belt was 
always considered by the other slaves on the estate asa slave. Peo- 
ple resident there are acquainted with each other’s slaves in the neigh- 
borhood. Belt was always reputed in the neighborhood to be a slave. 
I have not the slightest doubt as to Belt’s identity. 

Cross-examination resumed. Belt is a mulatto. 

The counsel for the claimant here offered the laws of Maryland 
from their statute book, and objection being made by the counsel for 
Belt, quoted 1 Greenleaf on Evidence, § 489, and the decisions there 
quoted being held by the Court to be inapplicable to the state of 
New-York, a different rule having been adopted by the courts of that 
state; the counsel referred to a recent statute of the state of New-York, 
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passed April 12, 1848, entitled “An Act relative to the proof of the 
statute and common law of other states and territories.” ‘41. Printed 
volumes, copies of the statute laws of any other of the United States 
or of the Territories thereof, if purporting to be published under the 
authority of the respective governments, or if commonly admitted and 
read as evidence in their courts shall be admitted in all courts of law 
and on all other occasions in this state as prima facie evidence of 
such laws.” 

The volume offered in evidence was objected to by the counsel for 
Belt on the ground that it did not appear that it was published “ by 
the authority of the government of Maryland,” and there was no evi- 
dence that it was a volume commonly admitted and read in their 
courts. The counsel for the claimant proposed to prove by a resident 
of Maryland, that the volume offered was the regularly authorized 
edition of the laws of the state, and as such was recognised and read 
in their courts, and for this purpose called as a witness, 

John Lee, the claimant in person, whom he was about to examine, 
when Jay on behalf of Belt objected on the ground that Mr. Lee 
being directly interested in the result was utterly incompetent to tes- 
tify in the matter. ' 








Whiting. By the new code no person is excluded by reason of his 
interest in the event of the action. Mr. Lee is perfectly competent. 


Jay. If the code authorizes the claimant in a matter involving 
personal liberty to testify in his own behalf, it is clearly unconstitu- 
tional. Our common law rights in this matter are part of the constitu- 
tion, and are not to be overthrown by an act of the legislature. 


The Court. Whatever may be thought of the code generally, it 
is not unconstitutional, for it expressly excepts the new rule of evi- 
dence from all cases of this kind. and the testimony of Mr. Lee is 
inadmissible. 


Whiting. I will then call’Mr. Child. 

Asa Child, sworn. Ihave practised law in Baltimore. In Mary- 
land they have books of law similar to this, which purport to be pub- 
lished by authority, which are read in their courts as evidence. 

I did not know Jeremiah Hughes. I am not aware that this is a 
copy of the books thus read. I have seen similar volumes that are 
read in the courts of Maryland that look like this. 


By the Court. I cannot say that this volume is a copy of those 
commonly admitted and’read in evidence in their courts. 
The testimony on the part of the claimant here closed, and 


Child moved on the facts as they stood to dismiss the prisoner. 


Jay, in support of the motion, was stopped by the court. 
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Whiting, on behalf of the claimant, argued at length the following 
ints : 

are That the judge had no jurisdiction to take the boy out of his 

master’s custody. Prigg v. Commonwealth of Pennsylvania, 16 Peters. 

Case of Jack, 12 & 14 Wendell’s R. In re Kirk, 4 N. Y. Legal Obs. 
2. That in aslave state, all colored men are presumed to be slaves ; 

and that the same presumption must be allowed here. Jones v. Van 

Zandt, 2 M‘Lean, 596; 1 Washington’s C. C. R. 308; 2 Wend. 1. 


By the Court: Epmonps, J., said he would not trouble the coun- 
sel for the prisoner to argue the case. There were two points on 
which his mind was very clear, and which were decisive of the ques- 
tion before him. 

In the first place, it was necessary for the claimant to establish the 
fact, that the prisoner was bound to service. The evidence was 
satisfactory that he had been held to service in Maryland, but there was 
no evidence, that under the laws of that state he was bound to service. 

The claimant had failed to prove the laws of Maryland in such a 
manner as under the rules of evidence, to permit them to be referred 
to, and he could not therefore know or hold that by those laws, slav- 
ery was tolerated in that state. It was true, it was generally under- 
stood that it was, but upon any such general understanding no judge 
could act. There must be lawful evidence thereof, and that the 
claimant had failed to give. He had, therefore, failed to establish 
the main point in his case, and on which the issue has been joined, 
namely, that Belt was bound to him in service. 

But even if that had been sufficiently proved, there was another 
reason why the prisoner was entitled to his discharge, and that arose 
from the manner in which he was detained by his master. 

There was only one case in which a fugitive slave could be held 
by his master, in his personal custody, in this state. That was under 
the law of Congress to take him without delay before the proper au- 
thorities, in order to obtain the certificate necessary to justify his re- 
moval out of the state. This had not been done inthis case. Instead 
of taking Belt before the United States District Judge, the claimant 
had removed: him to a ‘distance. Instead of taking him there without 
delay, he had detained him in his own custody for two days. Instead 
of seeking a judicial determination on his claim to the boy’s services, 
he had withdrawn him to a distance and concealed him. And now 
on his return he claims, not that he holds him under the act of Con- 
gress for the purposes contemplated in that statute, but that he holds 
him as his slave, because he owes him servitude. If he can do this 
for two days. he can for two years or twenty. To justify this, would 
warrant every slaveholder in the nation to hold his slaves in this state 
as long as he pleases, notwithstanding that slavery was unknown to 
our laws. 

As the claimant then avowed that he held the boy not in conformity 
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to the act of Congress, but in contravention of it, it was the duty of 
the judge to order him to be discharged from that custody. 

In doing so, however, the judge said he must not be understood as 
attempting to decide the question, whether the boy was actually a 
slave, or whether his master had or had not the right to enforce his 
return to his service, under the laws of Congress. These were ques- 
tions not before him, and on them he expressed no opinion. He merely 
intended to decide that the boy was entitled to be discharged frem his 

resent restraint, because that restraint was not in conformity to the 
fos of Congress, or the laws of this state. 


Whiting, now moved the court to order Belt into the custody of 
proper officers, to be conveyed before a judge of the United States 
Court, that his master might claim the certificate authorized by the 
act of Congress. 


Epmonps, J.—The boy is discharged, and I must decline your ap- 
plication. My official duty does not require it, and if it is asked on 
any other grounds, it would not be a proceeding to my taste. 


The District Attorney to Belt. Go, you are free; and Belt passed 
from the court room through the crowd assembled in and about the 
City Hall, and was understood to have soon after proceeded to New- 
England. 


[City of Brooklyn.] 
Before Mr. Justice GARRESON. 


Tue Prorie oN THE COMPLAINT OF SIDNEY CLAYTON Vv. SAMUEL 
Wotven anv Russett F. Hutse. 


In this state all are presumptively free men, of whatever color. 

The arrest, detention and concealment, without legal process, of a colored person, on pretence 
that he is a fugitive slave, establish astrong prima facie case, against the party committing 
such violence, of felonious intent under the statute against kidnapping, and justify the con- 
clusion, that an illegal disposition is designed to be made of him. It is made the duty of 
even private persons, to arrest any onein the act of committing a felony, anda charge of 
assault and battery and false imprisonment brought against officers for arresting a party 
under such circumstances, without warrant will be dismissed. j 


Tuis was a criminal complaint against the officers by whom the ha- 
beas corpus in the preceding case of Belt, had been served. The 
facts sufficiently appear in the opinion of the justice. 

For the defendants, appeared on the hearing— . 


John Jay, M. B. Field and Asa Child, Esquires. 


By the Court.—In this case it appears from the testimony that the 
complainant and another, had without legal process violently seized 


VOL. VII. 
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a colored person named Belt, in open day, and in a public street in ' 


New-York, and forcing him into a carriage, ironed him, and under 
the pretence of taking him to the “ Tombs ” to answer, as they alleged, 
a charge of stealing a coat, had suddenly conveyed him to a retired 
place at Gravesend in this county by the sea side. Here he was de- 
tained under duress for a period of very nearly thirty-six hours; and 
until Clayton had ascertaimed that suspicion had been created as to 
his object, and a messenger had been despatched to Brooklyn to dis- 
close the affair and cause an investigation, when Belt was removed 
to another place about a mile distant, and still forcibly detained. At 
this latter place, the defendants, (who are officers,) empowered by 
warrant from Judge Edmonds to produce Belt before him, at a stated 
time, fouhd Clayton and Belt, the latter just emerging from the room 
in which the former was, and under just such circumstances as to 
show that he had only then been released by Clayton, who had dis- 
covered their approach. That finding Clayton had acted without 
legal authority in the seizure and detention of said Belt, the officers 
not only took the latter under their warrant for that purpose, but also 
required Clayton to accompany them to Brooklyn and New-York and 
detained him in custody some hours, and until he was released by 
Judge Edmonds on motion of counsel. Upon this act of the defen- 
dants is based the charge of assault and battery and false imprison- 
ment made by Clayton, and it only remains to determine how far the 
defendants are right or wrong and whether under the circumstances 
any offence has been committed by them. By statute, every person 
who shall without lawful authority, forcibly seize and confine any 
other, or shall inveigle or kidnap any other, with intent either to cause 
such other person to be secretly confined or imprisoned in this state 
against his will, or to cause him to be sent out of this state against 
his will, or to cause him to be sold as a slave, or in any way held to 
service against his will, is guilty of felony. With us here all are pre- 
sumptively free men of whatever color. The acts of Clayton through- 
out, to my mind clearly show a forcible seizure without legal authority, 
and establish a felonious intent as to the final disposal of Belt, and 
thus make a strong prima facie case against him under the statute. 
If Belt, as alleged by Clayton, had been arrested at the direction of 
Lee, who claimed him as his slave, and had been taken before the 
proper judicial officer to adjudicate such claim, his arrest without pro- 
cess might have been justifiable; but the fact that upon his seizure, 
he was taken from the city and detained for such a long period in 
as secret a manner as possible, justifies the conclusion that no such 
legal adjudication was contemplated, and that an illegal disposition 
was designed to be made of him. It is made the duty of even 
private persOns to arrest any one in the act of committing a felony, 
and the law permits the arrest of any person without process who has 
committed such an offence. Such being the law, Wolven and Hulse, 
who seem to have acted entirely in good faith in this matter, were 
justified in so arresting Clayton, and are accordingly discharged. 
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[Onondaga Special Term.] 


Before the Hon. DANIEL PRATT, Justice. 
Hurcnison et al. ads. Cuarkx. 


In a cause commenced before the code of procedure went into effect, execution cannot be issued 
until thirty days after perfecting judgment. 


N. F. Graves, counsel for defendants, moved to set aside the execu- 
tion in this cause on an affidavit, showing that it had been issued before 
the expiration of thirty days after perfecting judgment, and that the 
cause was commenced in March, 1848. 


Thomas Barlow, counsel for plaintiff, read affidavits, showing that 
plaintiff’s demand might be lost if the execution was set aside. 


Pratt, J.—The execution was irregularly issued, and must be set 
aside. Motion granted. 





N. D. Court of Common Pleas. 
[General Term, January, 1849.]} 


Before the Honorable D. P. INGRAHAM and CHARLES P. DALY. 
Joun S. Jones, respondent, v. Henry Kip, appellant. 
PRACTICE UNDER CODE—JUDGMENT UPON DEFAULT—APPEAL. 


Under the provisions of the code no appeal can be taken to reverse a judgment by default 
entered by the Clerk of the Court. 


Tue complaint was on a due bill for $80. It alleged that defendant 
on the 1st January, 1846, signed and delivered to plaintiff the bill in 
question, by which he acknowledged his indebtedness, &c., and aver- 
red non-payment, &c.; and annexed to the complaint was the usual 
notice. 

No answer having been put in by the defendant within the time pre- 
scribed, judgment was entered by the clerk of the court. 

Notice of appeal was served on plaintiff’s attorneys in fifteen days 
after judgment was entered by the clerk, and after execution was 
delivered to the sheriff. 

The grounds of appeal were— 

I. That the complaint did not state facts sufficient to constitute a 
cause of action. 

II. That disbursements were charged not allowed by law. 

For the respondent it was insisted— 








ae 


1 
| 
4 

* 





THE NEW-YORK LEGAL OBSERVER. 
N. Y. Court of Common Pleas—Jones v. Kip. 








I. That no appeal lies from a judgment entered by the clerk of the 
court. 

II. That if the complaint did not show such facts as would consti- 
tute a cause of action, he should have demurred. 

III. That defendant had been guilty of laches. 


Clinton Huring, for the appellants. 
Stevens and Hozie, for respondents. 


By the Court—Inerauam, J.—The defendant in this case appeals 
to the general term from a judgment entered by the clerk upon 
default. 

There can be no doubt but that defendant had a remedy, if the com- 
plaint did not show facts sufficient to constitute a cause of action by a 
demurrer. Sec. 122. 

This he has neglected to adopt, and now seeks to reverse the judg- 
ment by appeal. Iam ata loss to see the authority by which an 
appeal can be taken to the general term. By the law as it existed 
previously, there could be no appeal or writ of error to the court in 
which the judgment by default was entered. We must, therefore, 
find the authority for it in the code, if it exists. 

The appeal to the general term in the same court is prescribed by 
Sec. 297, and is confined to appeals from a judgment entered upon the 
direction of a single judge, and subject to review at a general term, 
and excludes judgment to be entered by the clerk, as authorized in 
Sec. 202. 

The 127th Sec. reserves to the defendant the benefit of the objec- 
tion to the jurisdiction of the court, and likewise that the complaint 
does not state facts sufficient to constitute a cause of action, but the 
only way in which the defendant can avail himself of this exception, 
in the first instance, is by motion, and not by appeal. There has been 
no decision by a single judge from which an appeal can be taken. 

I am of the opinion that nothing in the code contemplated an appeal 
from a judgment entered by the clerk. 

There can be no hardship in sucha rule. The defendant had a 
remedy by demurrer or by answer. If he neglected both, he-had 
notice that the plaintiff would apply for judgment to the clerk. If he 
permits such judgment to be taken, he is not in a condition to ask the 
appeal as a favor, but ought to be held concluded by his laches ; at any 
rate, we see no ground upon which the appeal to the general term can 
be made. 

The appeal in this case, even if allowed, would not relieve the 
defendant. The objection to the complaint is, that certain allegations 
should have been added to the complaint to show the defendant’s 
liability. 

Such a defect, if it exists, the court is required by the 149th Sec. to 
amend, by inserting the allegations material to the case, where it did 
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not change the cause of action. We should allow such amendment 
either on the argument or on the motion, if made; and no benefit 
would result to the defendant, unless it be the payment of costs by the 
plaintiff. 

This appeal must therefore be dismissed. 





ENGLISH CASES. 


Court of Common Pleas. 
Before a Full Bench. 
Brown v. Cuapman, 4th May and 29th June, 1848. 


TRESPASS FOR FALSE IMPRISONMENT—EVIDENCE. 


A. preferred a charge of embezzlement against B., before a magistrate, the latter said, “‘ Do you 
intend giving B. into custody for it?” A. replied, “Ido give him into custody ;” whereupon 
B., by an order of the officer of the court, went into the dock :—Held, that there was no evi- 
dence of A. having done more than call upon the magistrate to exercise his jurisdiction ; 
and that the consequent imprisonment was the act of the magistrate, for which trespass 
would not lie against A. 


Trespass for false imprisonment. Plea, not guilty. At the trial be- 
fore Coltman, J., at the sittings for London after Hilary Term, 1847, 
the plaintiff was non-suited. A rule was afterwards obtained calling 
upon the defendant to show cause why the non-suit should not be set 
aside and a new trial had. 


Cockburn, Bramwell and Huddleston, in support of the rule. 
Byles, Sergt., and Prentice, showed cause. 


Cockburn, replied— 

As the court went fully into the subject, and into the evidence given 
at the trial in delivering their judgment, it is unnecessary to repeat 
the facts or to give the arguments at the bar. 

The following cases were cited :—Flewster v. Royle, 1 Camp. 187; 
Barker v. Rollinson, 1 C. & M. 830; Hale’s Pleas of the Crown, 
vol. 1, p. 582; Id. vol. 2, p. 110; Chitty on Pleading, 7th ed., vol. 2, 

. 441; West v. Smallwood, 3 Mee. & W. 418; Berry v. Adamson, 6 

. & C. 528; Curratt v. Morley, 12 B. Rep. 18; Christopherson v. 
Bare, 12 Jur. 374; Arrowsmith v. Le Mesurier, 2 B. & P., N.R. 211; 
2 Wils. 302; Vin. Abr., ‘ Trespass” D. a., sec. 10; Dalton, J. P., 
580; Jenner v. Sparks, 1 Salk. 79; Com. Dig., “‘ Execution,” c. 12; 
Bird v. Jones, 9 Jur. 870. 

Cur. adv. vult. 


Cottman delivered judgment of the court :—After stating the nature 
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of the action, and the result of the trial, proceeded—Upon the argu- 
ment of the rule, the question was, whether the plaintiff had given evi- 
dence upon the trial which ought to have been submitted to the jury, 
that the imprisonment of the plaintiff was the act, and under the autho- 
rity of the defendant. It appeared upon the report, that the first witness 
called on the part of the plaintiff was Mr. Gunn, who was clerk to the 
police magistrates at the public office at Lambeth-street, and the sub- 
stance of his evidence was, that the plaintiff and. defendant, with their 
respective attornies, appeared at the police office on the 12th Novem- 
ber, when the plaintiff’s attorney informed the magistrate that the 
plaintiff attended to answer a charge of embezzlement, to be preferred 
against him by the defendant; and the defendant then said (also 
addressing the magistrate) that he did prefer a charge of embezzle- 
ment against Brown, on which the witness added, “ Brown was 
desired to go into the dock by one of the persons, I think I told him 
myself ;” and he added, they were going into the matter without a 
charge being formally made, when the magistrate said, ‘I cannot go 
into the matter unless a charge is made formally.’”’ Then the defend- 
ant said, ‘“ Well, then, I charge him with embezzling 30s.” The 
plaintiff was ordered to go into the dock, and the defendant wassworn. 
It is clear there is nothing in the evidence of this witness that ought 
properly to have been submitted to the jury to charge the defendant 
with this action. A witness, named Coles, was next called by the 
plaintiff, he said ‘“ the defendant’s attorney made some observations 
to the magistrate, to the effect, that they had a charge to make 
against the plaintiff; that the magistrate, as the witness believed, 
then said he could not entertain any charge unless the defendant 
gave the plaintiff into custody. The defendant then said, he charged 
the plaintiff with receiving 30s. from Mr. Francis, and not account- 
ing to him, the defendant, for the same.’’ That the officer of the 
court then took the plaintiff and placed him in the dock for prison- 
ers. This witness said he believed the expression used by the magis- 
trate was, “ unless the defendant gave the plaintiff into custody,” but 
added, that he, the witness, would pledge his oath that the magistrate 
used the word custody. It might be observed, that no expression is 
imputed to the defendant by this witness, but that he charged the 

laintiff with receiving 30s. from Mr. Francis, and not accounting for 
it; and he adds, “ the officer then placed the plaintiff in the dock.” 
This expression of the defendant, addressed to the magistrate, was no 
evidence upon which to charge the defendant by the act of the officer 
of the court. What the defendant did in thus preferring the charge 
of embezzlement to the magistrate, however it might subject him to 
another form of action, if done without probable cause and maliciously, 
would not render him responsible in this action as for false imprison- 
ment. 

The third and last witness called by the plaintiff was Johnson, and 
it was upon this man’s evidence alone that any question can arise 
whether the case ought to have gone to the jury. This witness, John- 
son, stated, that on the defendant preferring his complaint to the ma- 
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gistrate, the magistrate said he would not hear the charge unless it 
was brought formally before him. That the defendant said, Brown 
had been embezzling some of his money; on which the magistrate 
said, “Do you intend giving him into custody for it?” That the 
plaintiff replied “I do give him into custody ;” and that the plaintiff 
was told to go into the dock, and then the matter was entered into. 
And he added, “It was one of the constables told the plaintiff to go 
into the dock.”” The evidence given by the witness in his examina- 
tion in chief, it will be observed, differed very materially from that 
of the two former witnesses, although that evidence purported to 
detail the same transaction as that to which the evidence of this 
witness referred; and if the case had depended upon the compa- 
rative accuracy or credit due to the witnesses, that credit and 
accuracy would of course have been for the decision of the jury 
but it did not so depend because this witness upon being cross- 
examined said, the statement which the two former witnesses had 
made as to what had passed before the magistrate was correct; thus 
leaving the case as it stood upon the evidence of those two witnesses. 
But, supposing this witness’s evidence as given in his examination 
in chief to be correct, and disregarding the qualification of that evi- 
dence upon the cross-examination, still that evidence does not, as it 
appears to us, present any thing for the consideration of the jury. In 
considering the effect of Johnson’s evidence, as contained in his own 
examination in chief, it is to be observed, tha defendant, neither before 
his attendance at the police office, nor at any time, made any applica- 
tion for a warrant against the plaintiff, nor did any act voluntarily to 
cause the plaintiff to be taken into custody. When at the police 
he preferred his charges to the magistrate, and all his communications 
and expressions were expressed to the magistrate alone; and the 
important expression which Johnson represented the defendant to 
have used, that is, ‘I do give him, the plaintiff, into custody,” was 
said to have been so used, in answer to the statement of the magis- 
trate, that he could not hear the charge unless it was brought formally 
before him ; and to the question, ‘‘ Do you intend to give him into 
custody.” The question, therefore, upon this evidence is, whether 
the defendant should be considered as merely calling upon the magis- 
trate to exercise his jurisdiction, leaving him to the exercise of that 
jurisdiction upon his own discretion; or, whether the defendant’s 
expression ought to be considered as addressed to any one who might 
happen to be in court, and who would think fit to act upon it by taking 
ithe plaintiff into custody; or in other words, whether the imprison- 
ment ought to be referred to the exercise of authority on the part of the 
magistrate, or to the unauthorized act of some officer of the police court 
voluntarily interfering by ordering the plaintiff to go into the dock. It 
appears to us, the act of the defendant throughout amounted to no 
more than calling on the magistrate to exercise his jurisdiction; and 
that the particular expression, which alone can properly be argued to 
be evidence of authority given by the defendant for the imprisonment 
of the plaintiff, was addressed to the magistrate, and him only, and 
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that no other person could properly act upon it; and we think that such 
an expression used by a party to a magistrate in the course of preferring 
a charge, cannot be considered as constituting the magistrate the agent 
of the suitor, or as calling on him to act ministerially upon the authority 
of such suitor, any more than an individual who should move a judge 
or court for the commitment of a party for an alleged contempt can be 
considered as conferring a ministerial authority on such a court or 
judge, or as rendering him responsible for any imprisonment which 
would be consequent on the motion. 

Therefore, even taking the precise words used by Johnson to be 
strictly accurate, still, regard being had to the place and occasion of 
their being used, they may be considered as merely invoking the 
exercise of the magistrate’s authority. This view of the case appears 
to us to be consistent with the general principle of the law, as discon- 
nected with the particular subject. If an individual prefers a com- 
plaint to a magistrate, and procures a warrant to be granted, on 
which the accused is taken into custody the complainant in such case 
is not liable in trespass for the imprisonment; and that is even although 
the magistrate has no jurisdiction according to the case of West 
v. Smallwood, 3 Mee. & W.418, a party who shall make direct appli- 
cation to a magistrate for a warrant, that another may be taken into 
custody, is deemed thereby only to make an appeal to the magis- 
trate to exercise his jurisdiction, and the imprisonment is referred 
alone to the magistrate’s authority so as to exempt the complainant 
from all liability in trespass; and what takes place in the presence 
of the magistrate ought to be referred to the exercise of his authority, 
as in Barber v. Robinson, 1 C. & M. 330. In that case the plaintiff, 
having been discharged from criminal custody by the magistrate, was 
leaving the police office, when the defendant said, ‘I have another 
charge against him for forgery ;” on which the plaintiff was again 
taken and placed at the bar; and upon the trial before Lord Lynd- 
hurst in an action of trespass in respect of this second imprisonment, 
the plaintiff was non-suited; and, upon motion to set aside the non- 
suit, it was held, that the acts of the defendant were part of the pro- 
— before the magistrates, for which the defendants could not 
be held liable in trespass ; that the taking could not be considered as 
the act of the defendant, who had only put the law in motion for 
which he might be liable in case. 7 

And it appears to us in this case, that the defendant never did more 
than call upon the magistrate to act; and that the plaintiff’s being 
placed at the bar must be referred to the authority of the magistrate ; 
and that the nonsuit in this case was right, comnthering the case only 
upon the evidence in chief given by Johnson. The cross-examination 
of Johnson left the plaintiffs case upon the evidence of Gunn and 
Cole; and upon their statement it is quite clear the defendant merel 
preferred his charge of embezzlement before the magistrate, whic 
would not render him liable in trespass for the consequent imprison- 
ment. The rule, therefore, for setting aside the nonsuit must be dis- 
charged. 

Rule discharged. 














